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H.R. 4012, THE CONSTRUCTION QUALITY
ASSURANCE ACT OF 2000

THURSDAY, JULY 13, 2000

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2154, Rayburn House Office Building, Hon. Stephen Horn (chair-
man of the subcommittee) presiding.

Present: Representatives Horn, Biggert, Walden, Ose, Burton (Ex
Officio), Turner, and Kanjorski.

Staff present: J. Russell George, staff director and chief counsel,
Randy Kaplan, counsel; Bonnie Heald, director of communications;
Bryan Sisk, clerk; Elizabeth Seong, staff assistant; Will Ackerly,
Chris Dollar, and Davidson Hullfish, interns; Trey Henderson, mi-
nority counsel; Mark Stephenson, minority professional staff mem-
ber; and Jean Gosa, minority assistant clerk.

Mr. HORN. The Subcommittee on Government Management, In-
formation, and Technology will come to order.

We’re here today to examine H.R. 4012, the Construction Quality
Assurance Act of the year 2000, introduced by Representative Kan-
jorski from Pennsylvania. This bill is an attempt to ensure quality
construction on Federal public works projects. The bill is designed
to discourage practices known as “bid shopping” and “bid peddling.”
Bid shopping occurs when a general contractor seeks to obtain
lower-priced subcontractors than those listed in the original bid.
Bid peddling occurs when a subcontractor reduces its price to in-
duce the prime contractor to substitute that company for a sub-
contractor listed on the bid.

H.R. 4012 would require companies that bid on Federal construc-
tion projects costing more than $1 million to list the subcontractors
they intend to use on the project. The bill would also establish a
set of procedures that contractors must follow if they want to sub-
stitute a subcontractor listed in the original bid. The bill limits
these substitutions, however. A contractor could only replace a list-
ed subcontractor for good cause, such as death, dissolution, or
bankruptcy of the subcontractor and with the consent of the con-
tracting officer.

From 1963 until 1983 the General Services Administration Pro-
curement Regulations required companies bidding on Federal con-
struction projects to list the subcontractors they intended to use for
the project. The General Services Administration in 1984 rescinded

o))



2

this requirement, in part, to reduce project delays and administra-
tive costs and burdens associated with the requirement. Currently,
there is no Federal bid-listing requirement.

Today we will examine a number of issues related to H.R. 4012,
including the extent to which contractors are engaging in bid shop-
ping and/or bid peddling on Federal construction projects. In addi-
tion, we will hear testimony of the impact of these practices on con-
tractors and construction projects and whether the provisions of
this bill would ensure quality Federal construction.

We welcome our witnesses. We look forward to your testimony
and are now delighted to yield to the ranking member on the sub-
committee, the gentleman from Texas, Mr. Turner.

[The text of H.R. 4012 follows:]



106TH CONGRESS
2 SESSION H. R. 40 1 2

To assure quality construction and prevent certain abusive contracting prae-

tices by requiring each bidder for a Federal construetion contract to
identify the subcontractors that the eontractor intends to use to perform
the contraet, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
Marcy 16, 2000

Mr. Kaxgorskr (for himself, Mr. HORN, Mrs. MALONEY of New York, Mr.

To
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Krcrnics, and Mr. HINCHEY) introduced the following bill; which was
referred to the Committee on Government Reform

A BILL

assure quality construction and prevent certain abusive
contracting practices by requiring each bidder for a Fed-
eral eonstruction eontract to identify the subecontractors
that the contractor intends to use to perform the con-
tract, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Construction Quality
Assurance Act of 20007,

SEC. 2. FINDINGS.

Congress finds the following:
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(1) In the construction industry, specialty sub-
contractors now perform the majority of construc-
tion work, in certain cases 100 percent of the work,
under the management of a prime contractor, mak-
ing the subcontractors’ price and performance the
key determinant in the overall cost of construction
projects, including those performed for the Federal
Government.

(2) Detrimental practices known as “bid shop-
ping” and ‘“bid peddling” exist in the construction
industry, including construction projects for the
Federal Government.

(3) “Bid shopping” oceurs when a contractor,
after award of a contract, contracts with subcontrac-
tors at a price less than the quoted price of the sub-
contractor upon which the contractor’s fixed bid
price was based, in order to increase the contractor’s
profit on the project without any benefit to the enti-
ty for which the contract is being performed.

(4) “Bid peddling” oceurs when a subcontractor
that is not selected for inclusion in a contractor’s
team seeks to induce the contractor, after award of
the contract, to substitute the subcontractor for an-
other subcontractor whose bid price was reflected in

the successful bid of the contractor by offering to re-

HR 4012 IH
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duce its price for performance of the specified work,
suggesting that the previous offer of the subcon-

tractor was padded or incorrect.

{5) Bid shopping and bid peddling—

(A) threaten the integrity of the competi-
tive bid system for construction that benefits
the Federal Government, the construction in-
dustry, and the economy of the United States
as a whole;

(B) deprive taxpayers of the benefits of full
and open competition among prospective con-
tractors and subcontractors for the performance
of Federal construction projects;

(C) expose Federal construction projects to
the dangers of substandard performance, sub-
stitution of lower quality materials, and other
detrimental cost-cutting practices by an unseru-
pulous substituted subecontractor; and

{D) can be effectively deterred in Federal
construction by modifying the Federal Acquisi-
tion Regulation to require bid listing, which is
the practice of requiring each offeror for a Fed-
eral construction contract to list the sub-
contractors whose performance is reflected in

the bid price, procedures for the substitution of

*HR 4012 IH
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listed subcontractors for good cause, and other

deterrents to abuse.

SEC. 3. IMPLEMENTATION THROUGH THE GOVERNMENT-
WIDE PROCUREMENT REGULATIONS.

(a) PROPOSED REVISIONS.—Proposed revisions to
the Government-wide Federal Acquisition Regulation to
implement the provisions in this Act shall be published not
later than 120 days after the date of the enactment of
this Aect and provide not less than 60 days for public com-
ment.

(b) FINAL REGULATIONS.—Final regulations shall be
published not less than 180 days after the date of enact-
ment of this Act and shall be effective on the date that
is 30 days after the date of publication.

SEC. 4. REQUIREMENTS REGARDING SUBCONTRACTORS
FOR FEDERAL CONTRACTORS ON CONSTRUC-
TION PROJECTS.

(a) REQUIREMENT TO LIST SUBCONTRACTORS.—

(1) IN GENERAL.—(A) Kach solicitation by an
executive agency for the procurement of construction
in an amount in excess of $1,000,000 shall require
each bidder to submit as part of its bid the name,
location of the place of business, and nature of the

work of each subcontractor with whom the bidder,

«HR 4012 IH
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1 if awarded the contract, will subcontract for work
2 in an amount in excess of $100,000 on the contract.
3 (2) REQUIREMENTS FOR SPECIFIC CAT-
4 EGORIES.—(A) Except as provided in subparagraphs
5 (B) and (C), the bidder shall list only one subcon-
6 tractor for each category of work as defined by the
7 bidder in its bid or proposal.
8 (B) A bidder may list multiple subcontractors
9 for a category of work if each such subeontractor is
10 listed to perform a discreet portion of the work with-
11 in a category.
12 {C) A bidder may list itself for any portion of
13 work under the contract, which shall be deemed a
14 representation by the bidder that it is fully qualified
15 to perform that portion of the work itself and that
16 the bidder will perform that portion itself.
17 (3) RESULT OF FAILURE TO LIST SUBCONTRAC-
18 TORS.—An executive ageney shall consider any bid-
19 der that fails to list subcontractors in aceordance
20 with this Act and the regulations promulgated pur-
21 suant to section 3 of this Act to be non responsible,
22 (b) PROCEDURES FOR SUBSTITUTION OF A LISTED
23 SUBCONTRACTOR.—
24 (1) CONSENT AND GOOD CAUSE REQUIRED.—
25 No contractor shall substitute a subcontractor in

*HR 4012 TH
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place of the subcontractor listed in the original bd
or proposal, except with the consent of the con-
tracting officer for good cause.
(2) EXAMPLES OF GOOD CAUSE.—Good cause
under paragraph (1) shall include the following:

(A) Failure of the subcontractor to execute
a written contract after a reasonable period if
such written contract, based upon the terms,
conditions, plans, and specifications of the eon-
tract and the terms of the subeontractor’s bid
or proposal, is presented to the subcontractor
by the contractor.

(B) Bankruptey of the subcontractor.

(C) The death or physical disability of the
subcontractor, if the subecontractor is an indi-
vidual.

(D) Dissolution of the subcontractor, if the
subcontractor is a corporation or partnership.

(E) Failure of a subcontractor to meet the
surety bond requirements specified by the bid-
der as a condition of the subcontractor to per-
form on the contraet, if awarded to the bidder.

(F) The subcontractor is ineligible to per-

form on the subcontract because the subeon-

«HR 4012 IH
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tractor is suspended, debarred, or otherwise in-

eligible to perform.

{G) A series of failures by the subcon-
tractor to perform in accordance with the speci-
fication, terms, and conditions of its sub-
contract resulting in the withholding of
amounts requested by the subcontractor in ac-
cordance with section 3905 of title 31, United
States Code, and the regulations implementing
such section.

(H) Failure of the subcontractor to comply
with a requirement of law applicable to the sub-
contractor.

(I) Failure or refusal of the subcontractor
to perform the subcontract.

(3) REQUESTS FOR SUBSTITUTION.—A request
of a eontractor for a substitution of a listed subcon-
tractor shall be submitted in writing to the eon-
tracting officer and shall include the reasons for the
request. The contractor shall provide a copy of its
request for substitution to the listed subcontractor
by any means that provides written third-party
verification of delivery to the last known address of
the subcontractor. A subeontractor who has been so

notified shall have five working days within which to

«HR 4012 TH
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8
submit written objections to the substitution to the
contracting officer. Failure to file such written ob-
jections shall constitute the consent of the listed
subcontractor to the substitution.

(¢) LIMITATION ON ASSIGNMEXNT, TRANSFER, OR

SUBSTITUTION.—

(1) LIMITATION ON ASSIGNMENT OR TRANS-
FER.—No contractor shall permit any subcontract to
be voluntarily assigned or transferred or to be per-
formed by any entity other than the subcontractor
listed in the bid or proposal without the consent of
the contracting officer. Consent of the contracting
officer to a contractor for a substitution shall—

(A) be promptly made in writing; and
(B) be included in the contract file.

(2) LIMITATION ON SUBSTITUTION.—No con-
tractor that listed itself for a portion of the work
under the contract shall subeontract any portion of
the work for which it listed itself, unless authorized
by the contracting officer to substitute one or more
subcontractors to perform such work.

(d) IMPOSITION OF LIQUIDATED DAMAGES.—
(1) IN GENERAL.—(A) A contractor shall be

subject to payment of liquidated damages if, without

*HR 4012 TH
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9
obtaining the approval of the contractine officer, the
contractor—

(1) replaces a listed subcontractor for a
contract with an executive ageney; or

(i1) awards a subcontract to a subcon-
tractor to perform work which the contractor
had identified as work to be performed directly
by the contractor.

(B) A subcontractor shall also be subject to the
payment of liquidated damages if the subcontractor
is determined to have knowingly participated in the
failure of the contractor to comply with the regu-
latory provisions relating to the substitution of a
listed subcontractor.

(2) AMOUNT OF DAMAGES TO BE IMPOSED.—
The amount of liquidated damages imposed under
this subsection shall be egual to the greater of—

(A) 10 percent of the amount of the bid by
the listed subcontractor;

(B} the difference between the amount of
the bid by the listed subecontractor and the
amount of the bid by the substituted subecon-
tractor; or

(C) the difference between the amount of

the bid by a substituted subcontractor and the

«HR 4012 IH
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10
dollar value specified by the contractor for the
work for which the contractor had listed for its
own performance.

(e) GROUNDS FOR SUSPENSION OR DEBARMENT.—
The imposition of liquidated damages on a contractor or
subcontractor for failure to comply with the procedures
for the substitution of subcontractors on 2 eontracts with-
in a 3-vear period shall be deemed to be adequate evidence
of the commission of an offense indicating a lack of busi-
ness integrity or business honesty that seriously and di-
rectly affects the present responsibility of a Government
contractor within the meaning of part 9.4 of the Federal
Acquisition Regulation (Debarment, Suspension, and Eli-
gibility) (49 CFR 9.4).

(f) MODIFICATION OF FEDERAL ACQUISITION REGU-
LATION.—The Administrator for Federal Procurement
Policy shall ensure that the Federal Acquisition Regula-
tion is modified, in accordance with section 25 of the Of-
fice of Federal Procurement Policy Act (41 U.S.C. 421),
to carry out the requirements of this Act.

SEC. 5. DEFINITIONS.

In this Act—

(1) the term “‘contractor’” means an entity that

contracts with an executive agency for the procure-

*HR 4012 TH
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ment of construction in an amount in excess of
$1.000,000; and

(2) the term “subcontract” means an entity
that subcontracts with such a contractor in an
amount in execess of $100,000 for work on a con-
struction contract with an executive agency in an

amount in excess of $1,000,000.
O

+HR 4012 IH
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Mr. TURNER. Thank you, Mr. Chairman.

H.R. 4012, the Construction Quality Assurance Act of 2000, was
sponsored by Representative Paul Kanjorski; and I think Congress-
man Kanjorski will join us shortly, Mr. Chairman. This bill ends
the practice of bid shopping by requiring prime contractors to list
the names of the subcontractors that they intend to use on a
project on bid day and stick with those subcontractors through the
duration of the project. This process is known as bid listing.

The bill also allows substitution of subcontractors only for situa-
tions such as bankruptcy or inability of the subcontractors to per-
form the contract. In this matter, the preliminary contractors are
required to use the subcontractors that they used to prepare the
bid at the price they agreed to pay on bid day.

I want to commend Representative Kanjorski for his leadership
on the issue. I appreciate the chairman holding this hearing, and
I welcome all the witnesses here today to talk about the issues that
the legislation raises.

Thank you, Mr. Chairman.

Mr. HORN. Thank you.

Since we're waiting for Mr. Kanjorski, I'll give you the ground
rules for testifying here. Some of you have been regulars and oth-
ers haven’t. We will go by the order on the agenda. And when we
call your name like, let’s say, Mr. Drabkin, who is going to be the
first witness, your resume, your full texts are automatically in the
hearing record. We'd like you to summarize that in 5 minutes,
whatever your text is, because the Members have had it, and they
know what the written text is. So we would like to get down to the
essences, if you will, so then we can have a dialog between the
Members and you and within those if there are differing opinions.

We also—since we are an investigating subcommittee of the full
Committee on Government Reform, we swear all witnesses or af-
firm. So we will do that right now. So if you will stand, raise your
right hands—and that includes your assistants behind you if they
might be whispering in your ear. So get them to stand, too.

[Witnesses sworn.]

Mr. HORN. The clerk will note the six witnesses and any support-
ers behind, and they will be affirmed now.

Since Mr. Kanjorski is a little late, we’ll begin with David
Drabkin, the Deputy Associate Administrator, Office of Acquisition
Policy for the U.S. General Service Administration. Mr. Drabkin.

STATEMENT OF DAVID DRABKIN, DEPUTY ASSOCIATE ADMIN-
ISTRATOR, OFFICE OF ACQUISITION POLICY, GENERAL
SERVICES ADMINISTRATION

Mr. DRABKIN. Thank you, Congressman Horn.

Mr. Chairman, getting to the meat of the testimony, there are es-
sentially three points that we wanted to make as to why the ad-
ministration is opposed to this bill. First point deals with locking
the prime contractor into business relationships that can be revised
only with permission of the contracting officer, which requires the
contracting officer to become involved in prime subcontractor rela-
tionships, an issue which the Federal Government has traditionally
avoided, invading the privity of contract between primes and subs.
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We believe that this will not only do damage to the existing con-
tract system overall by requiring contracting officers to spend a
great deal of time involved in these private relationships between
the prime and the sub, but it also will invade the prime’s ability
to manage his contracts or her contracts in an efficient manner. In-
serting the government in that process won’t add any value.

Second, we point out that the subcontractors listing requirements
could adversely affect the timeliness and cost of contract perform-
ance and would increase the government’s administrative expenses.

One of the key issues to getting the job done that the Congress
gives us to do in terms of construction is getting the contracts
awarded and getting the construction started and getting the
project delivered on time for the money which the government has
agreed to pay.

This process proposed in H.R. 4012 would result in government
contracting officers having to spend a great deal of time up front
and during contract administration should there be a need for
changing a subcontractor as outlined in the bill. This time normally
will result in work getting stopped while we resolve the issue of
who’s going to be permitted to perform the work during the course
of the general construction project. Every time you delay perform-
ance, there’s an additional cost to the government in terms of real
dollars, filing claims and there’s time; and that time will affect the
ability of the government to deliver that project in accordance with
the schedule.

Third, we point out that there’s an issue dealing with what I like
to refer to as subbing up. One of the things that in my last position
at the Pentagon renovation we were trying to do was to allow the
government to have access to the best subcontractors team pos-
sible. As you know, today in major construction projects most of the
work—a large portion of the work is done by subcontractors. If we
force contractors in the community to go out and enter into exclu-
sive arrangements with subcontractors before we make award of
the contract, the result would be a suboptimized subcontractors
team.

One of the things we were trying to figure out how to do in a
fair and equitable manner was to allow the prime, after award, to
go out and pick the best subcontractors team to help get the job
done. And in a community like Washington there are not a lot of
big—or small, for that matter—mechanical, electrical, and other
types of subcontractors.

Typically, prime contractors engage, they lock one up, and there’s
no others for them to choose from. If this bill were passed as the
way it’s currently written, the government would always wind up
with a suboptimized subcontractor team instead of the possibility
of getting the best of the subcontractors available post award.

For these three reasons, then, essentially we oppose the bill.

We also provide in our testimony later on the results of our expe-
rience from 1964, I believe it was, to 1983 in terms of having this
kind of provision and what impact it had on the agency.

Thank you for this opportunity to present the administration’s
position.

Mr. HOrN. We thank you.

[The prepared statement of Mr. Drabkin follows:]
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Mr. Chairman, Members of the Subcommittee, | am pleased to discuss with you today
the Administration’s views on H.R. 4012, the "Construction Quality Assurance Act of
2000." Atthe outset, | want to emphasize that the Administration shares the
Subcommittee’s desire to ensure quality construction on Federal public works projects.
fn my capacity as the Deputy Associate Administrator for Acquisition Policy of the
agency primarily responsible for Federal public works construction, | fully appreciate the
need to make the most effective use possible of taxpayer dollars on our construction
projects. Contracting Officers and Program Managers in the construction business
today have available to them a mixed set of tools. These tools range from traditional
sealed bid contracting to the more recently authorized two-phase design-build selection
procedures. These options make it possible for contracting officers to use the source
selection process that will achieve the best results given the nature of any particular
construction project. Irrespective of the process used, our overall goal is always the
same: fo take full advantage of competition and structure contracts to effectively

incentivize quality and timely contractor performance.

H.R. 4012 raises the issue of whether our ability to achieve this goal is being
undermined by “bid shopping” and “bid peddling.” The bill finds that prime construction
contractors, after being awarded a contract by a Federal agency, may seek or otherwise
be induced to subcontract with lower price subcontractors to increase their profits. The
bill states that bid shopping and bid peddling result in the use of subcontractors with

questionable abilities that expose Federal construction projects to the dangers of
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substandard performance. To address this concern, H.R. 4012 would direct executive
agencies to require that bidders for Federal construction contracts over $1,000,000
inciude in their offers specific information about subcontractors who would perform work
over $100,000 under the contract. Contractors would be required to show good cause
and seek a contracting officer's approval in order to substitute a subcontractor in place
of one listed in the original offer. The government could impose damages on
contractors who violated the substitution requirements, and repeated violations (where
damages were imposed) could serve as grounds for possible debarment or suspension

of a contractor from Federal contracts.

The Federal Acquisition Regulation (FAR) does not currently include the subcontractor
listing requirements called for by H.R. 4012. The FAR instead relies on our Contracting
Officers to enter into effective contracts that hold prime contractors accountable for the
performance of their subcontractors — a customary commercial practice. This
notwithstanding, the FAR precludes a contractor from entering into a subcontract in
excess of $25,000 with a contractor that is debarred, suspended, or proposed for
debarment unless there is a compelling reason to do so. (This requirement is set forth
at FAR 9.409(b) and FAR clause 52.209-6.) Before entering into a subcontract with a
party that is debarred, suspended, or proposed for debarment, a corporate officer or a
designee of the contractor must, among other things, provide the Contracting Officer
with compelling reasons for doing business with the subcontractor notwithstanding its
inclusion on the List of Parties Excluded from Federal Procurement and

Nonprocurement Programs (“the list”).
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Beginning in 1984, GSA has included a clause in all building construction, aiteration and
repair contracts precluding the successful bidder from subcontracting with any
contractor who, at the time of subcontract award, is identified on the list. Since that
time, GSA is not aware of major resultant problems in its construction program or

significant problems with inferior work due to bid shopping or peddling.

The Administration believes that mandating subcontractor listing requirements for our
construction contracts as H.R. 4012 proposes would create more harm than benefit and
strongly opposes H.R. 4012 for the following reasons. First, locking a prime contractor
into business relationships that can be revised only with the permission of the
contracting officer is contrary to the commercial practice of holding prime contractors
accountable for properly managing their subcontracts. The bill would insert the
contracting officer into contractor management decisions that should best reside with
the contractor. There is little or no protection o be gained by the government through
this process, because the government does not control the subcontractors used in the
original bid or offer. Focusing instead on desired mission-related outcomes and tying
payment to the contractor's success in achieving those outcomes -- a performance-
hased approach -- puts the burden of good contract performance on the contractor and
enhances performance. The government's protection lies not in micro-managing the
prime contractor, but rather in being a smart buyer, specifying the right quality, and
holding the contractor and its subcontractors to meeting the specifications by performing

sufficient quality inspections to ensure they are met.
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Second, subcontractor- listing requirements could adversely affect the timeliness and
cost of contract performance and would increase the government's administrative
expenses. The process for changing a designated subcontractor is cumbersome and
could well have an impact on the work completion schedule as well as any efforts of
other subcontractors whose work is dependent on the replacement subcontractor. As a
practical matter, a prime contractor may not be able to identify all subcontractors at the
time of proposal. Often, a prime contractor proposes based on estimates and past
experience. Prime contractors deprived of this flexibility might well decide not to bid on
government construction contracts or, alternatively, submit higher bids that could
increase the cost to construct public works. We are concerned that this would likely
reduce the quality of the winning contractor's subcontract team if we force prime
contractors to enter into binding relationships with potential subcontractors prior to
award of the prime contract. No one contractor is going to be able to lock in each of the
best subcontractors. One prime contract competitor will get the best mechanical,

another will get the best electrical, and so on.

Third, the Bill would negatively impact the overall quality of the subcontractors by
forcing primes to "sub-up" prior to contract award, thus depriving the prime and the
government of the best subcontract team. Prime contractors sometimes enter into
exclusive agreements with subcontractors. Because of such arrangements, the best
subcontractors may not be available for Government work if they are part of a losing

bid. The Bill would promote these practices to the Government's detriment.

o)
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Lastly, the bill could draw the government into disputes between contractors and their
subcontractors, with concornitant liability. A major tenet of government contracting is
that the Federal government has no privity of contract with subcontractors. This bill

blurs that distinction and is unacceptable on that basis alone.

On a historical note, GSA adopted a policy similar to that in H.R. 4012 in 1963. We
required bidders on construction contracts to submit with their bids the name and
address of their subcontractors for designated categories of work. The intent was to
curtail the practice of bid shopping by the successful bidder for lower subcontract prices
after bids were publicly opened. We were concerned that in many instances bid
shopping had resulted in substandard work by lower price subcontractors whose
competence and responsibility were questionable. We also believed that the elimination
of bid shopping would create a competitive market among construction subcontractors,
with resultant savings accruing to the government. GSA’s subcontractor listing

requirements subsequently were included in GSA’s procurement reguiations.

During the late 1970's, GSA met with various general contractor groups such as the
Associated General Contractors of America, subcontractor groups such as the
American Subcontractors Association, and specialty subcontractor firms. The ultimate
result of several months of discussions with these groups resulted in the agreement that

the administrative burden {o manage subcontractor-listing efforts exceeded the benefits.
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in 1983, based on 20 years of experience with GSA’s subcontractor listing requirement,
GSA decided to eliminate the requirement and to add a construction subcontractor
eligibility requirement. The new requirement incorporated a clause in all building
construction, alteration and repair contracts precluding the successful bidder from
subcontracting with any contractor who, at the time of subcontract award, was identified

on the list.

We published the proposed change in the Federal Register for public comment in
QOctober 1983. Our notice explained that during the past several years, bidding
problems and protests related to the listing of subcontractor’s requirement adversely
affected the GSA construction program. These problems resulted in delays in awards
of contracts. Low bids were sometimes rejected, preventing the timely completion of
important projects and resulted in higher procurement costs. The purposes of the
proposed change were to simplify procurement procedures, reduce paperwork burdens
associated with procurement, establish uniformity with other Federal construction
agencies which for the most part, did not require subcontractor listing, and to eliminate

potential delays and financial losses experienced as a result of the listing requirement.

GSA received numerous responses to its Federal Register notice from individual

contractors, subcontractors, and specialty contractors, as well as their local and national
associations and representatives. After reviewing the comments received in opposition
to the proposed change, we found no evidence that the elimination of the subcontractor

listing requirement would cause the prime contractors to bid shop,



23

those few subcontractors now covered by the listing requirement to provide inferior work
or to submit inflated bids, or the prime contractor to reap a windfall at the expense of the

subcontractor or the government.

Accordingly, GSA concluded that eliminating the subcontractor- listing requirement
would be in the government's best interest and published a final rule in the Federal
Register on February 15, 1984. Since that time, as | noted earlier, GSA is not aware of
major problems in its construction program due to the elimination of the subcontractor-

listing requirement.

Mr. Chairman, Members of the Committee, for the reasons | have just outlined, the
Administration strongly urges the Subcommittee not to impose subcontractor listing
requirements on Federal construction contracts. The potentially significant resources
that would otherwise be required to carry out H.R. 4012 should instead remain fully
focused on the smartest application possible of the acquisiticn tools available to our
workforce today. This focus will better serve our taxpayers in achieving the positive

results on our construction contracts that we jointly desire.

This concludes my prepared statement. | would be pleased to answer any questions

you may have.
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Mr. HORN. We're going to go out of order now. Mr. Kanjorski, the
author of the bill, of Pennsylvania is here. If he has an opening
statement he’s certainly welcome, and we’ll put the testimony fol-
lowing his statement.

Mr. KANJORSKI. Mr. Chairman, I look forward to listening to the
testimony. I pass for a few more extra minutes when we get to
questions.

Mr. HORN. I thank the gentleman.

We now have our second witness, which is William K. Swab, the
president of the Ennis Electric Co. in Manassas, VA, representing
the American Subcontractors Association. Mr. Swab.

STATEMENT OF WILLIAM K. SWAB, PRESIDENT, ENNIS ELEC-
TRIC CO., MANASSAS, VA, REPRESENTING THE AMERICAN
SUBCONTRACTORS ASSOCIATION

Mr. SwaAB. Mr. Chairman, members of the committee, thank you
for this opportunity to speak today in support of H.R. 4012. Hope-
fully, I can give you a little different perspective.

My name is Chip Swab, and I'm president of Ennis Electric Co.
in Manassas, VA. My company performs Federal construction work,
including 19 specific contracts in the past 2 years. I am a member
of the American Subcontractors Association, which represents over
6,500 construction specialty trade contractors all over the United
States, and I am speaking on their behalf today.

The American Subcontractors Association strongly supports H.R.
4012, the Construction Quality Assurance Act of 2000, because it
will end the practice of bid shopping on Federal construction, a
practice which cheats the government out of value and quality.

Bid shopping occurs when a prime contractor approaches its sub-
contractor after it has been awarded a construction contract and
tells the subs to lower their prices or lose the subcontracts. The
savings from that subcontract enrich the prime contractor to the
detriment of the value delivered to the owner. Although bid shop-
ping may be unethical, it currently is legal and sometimes seems
to be encouraged on Federal construction. Of the 19 Federal con-
tracts my company has performed work on and the many more that
we have bid on during the past 2 years, every single one has fea-
tured some form of bid shopping.

Today, the Federal Government does not get the best value for
construction. This is because in most cases the final decisions as
to which contractors, suppliers and manufacturers will be used on
a project are not made until after the government accepts a bid or
proposal from a prime contractor. Let me give some background,
explain how the current system operates, and provide my assess-
ment of how H.R. 4012 will benefit both taxpayers and the con-
struction industry.

For many years, the accepted method of procurement for Federal
construction was the “Invitation for Bid” or “IFB.” We referred to
it as the “rip it and read” process, since bid envelopes were brought
to the public area of a Federal agency, and at a given hour on a
igiven date all bids received were opened, read and recorded in pub-
ic.

Having the paperwork properly executed was important, but the
overriding factor was the lowest price. Participating contractors
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saw this process as open and fair, but it did not offer the Federal
agency discretion to choose a contractor on any basis other than
price. Reputation, past performance, financial stability and special
expertise were not factors that were available for review. As a re-
sult, many jobs suffered because the low bidder was not always the
best available contractor to perform the work. Contractors that per-
formed good or even exemplary work were not rewarded for their
efforts unless they had the low bid.

Fortunately, the government learned an important lesson: You
get what you pay for. By only considering price, much of the con-
struction delivered under the IFB process was inferior. So the gov-
ernment looked to the private sector for another way, Best Value
Procurement.

Out went the Invitation for Bid process, and in came the Request
for Proposal, of which there are many forms. The main feature is
the increased ability of a Federal agency to weigh factors in addi-
tion to price in making a choice of prime contractor. Unlike the IFB
process, the review and decisionmaking process followed for an
RFP is done in private, and pricing is not revealed until after the
notification of award to the prime contractor.

Under the RFP process, the emphasis is on getting the best value
for the price paid, not just on having the lowest price.

But the RFP process is undermined and the government’s value
is reduced by a practice known as bid shopping. Bid shopping oc-
curs when a general contractor forces a subcontractor to reduce the
price or forfeit the subcontract after the prime contractor’s bid has
been accepted by the government. Since subcontractors know
they’ll be asked to lower their price once the prime wins the con-
tract, few subcontractors put their best price out on the street at
the beginning of the proposal process. They wait until the actual
buy decisions are made, a process that takes place after the govern-
ment awards the prime contract. Starting at the manufacturer
level, through their authorized sales agents or distributors, through
suppliers, then subcontractors and specialty contractors and finally
through the prime contractor, there is a bid shopping markup of
costs at every level to the final price that is quoted to the govern-
ment.

Since few of these parties offer their best pricing when they sub-
mit their original proposals because they know they will be
shopped after the contract is awarded, the government gets an in-
flated bid, not the best value or best quality that the RFP process
is supposed to provide. The construction delivered under the cur-
rent system costs the government considerably more than it is ac-
tually worth, with the prime contractors pocketing whatever
amount they are able to squeeze out of their subcontractors.

Further, under the current system everyone knows that there
will be another bite at the apple after the prime bid is awarded and
all of the subcontracts are shopped. Therefore, many firms won’t
expend the time and effort required for a detailed review prior to
bid day, because they know they can afford to wait until the bid
shopping that will come later. This lack of attention to detail is a
major contributor to errors and omissions that plague a project
from its inception and further detract from the quality side of the
best value equation.
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H.R. 4012 and its requirements for bid listing of major sub-
contractors would change this process. By requiring a general con-
tractor to make its final decisions on what subcontractors and sup-
pliers it is going to use and to commit to those decisions in writing
at the time it submits its proposal to bid, the dynamics for the pric-
ing of a project change. To use a few cliches, the day of reckoning,
the time to play your hand, the chance to lay all your cards on the
table is the due date for submission of the proposal.

Under H.R. 4012, prime contractors and subcontractors such as
myself can tell all of our suppliers and specialty firms that in order
to be named on the proposal we must have everyone’s best price
on bid day. In order to provide the best price, we have to spend the
time and effort necessary to study the contract specifications and
to assure that we all fully understand all the requirements, be-
cause there is going to be no going back for another round.

Once our suppliers know that we are going to make a buy com-
mitment on bid day, they can take the same leverage and use it
with the manufacturers and the agents that represent them. The
combination of open competition and a date and time certain when
final choices will be made assure that each party at each level is
willing to quote its best number on bid day. That way the final real
price is passed directly to the end user, in this case the Federal
Government and the taxpayers. H.R. 4012 would assure that tax-
payers receive full value and quality for the price they are paying.

Sorry, I've gone over my time. I would just like to state that we
respectfully urge your support for and quick action on H.R. 4012.
Thank you very much.

Mr. HorN. I thank you very much.

[The prepared statement of Mr. Swab follows:]
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STATEMENT OF CHIP SWAB, PRESIDENT, ENNIS
ELECTRIC COMPANY, MANASSAS, VIRGINA

to the Subcommittee on Government Management,
Information and Technology of the House Committee on
Government Reform on Thursday, June 13, 2000 in Room
2154 of the Rayburn Office Building.

Mr. Chairman, members of the Committee, I thank you for the opportunity to
speak today in support of H.R. 4012,

My name is Chip Swab and I am President of Ennis Electric Company in
Manassas, Virginia. My company performs federal construction work, including 19
specific contracts in the past two years. I am a member of the American Subcontractors
Association which represents over 6,500 construction specialty trade contractors all over
the United States and am speaking on their behalf today.

The American Subcontractors Association supports H.R. 4012, the Construction
Quality Assurance Act of 2000 because it will end the practice of bid shopping on federal
construction, a practice which cheats the government out of value and quality.

Bid shopping occurs when a prime contractor approaches its subcontractors after it
has been awarded a construction contract and tells the subs to lower their prices or lose
the subcontracts. The savings from that subcontract enrich the prime contractor to the
detriment of the value delivered to the owner. Although bid shopping may be unethical, it
currently is legal and sometimes seems to be encouraged on federal construction. Of the
{9 federal contracts my company has performed work on and the many more that we
have bid on during the past two years, every single one has featured some form of bid

shopping.
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Today, the Federal Government does not get the best possible value for
construction. This is because in most cases the final decisions as to which sub-
contractors, suppliers, and manufacturers will be used on a project are not made until
after the government accepts a bid or proposal from a prime contractor. Let me first give
some background, explain how the current system operates, and provide my assessment
of how H.R. 4012 will benefit both taxpayers and the construction industry.

For many years, the accepted method of procurement for federal construction was
the “Invitation for Bid” or “IFB”. We referred to it as the “rip it and read” process, since
bid envelopes were brought to a public area of a federal agency, and at a given hour on a
given date, all bids received were opened, read and recorded in public. Having the
paperwork properly executed was important, but the overriding factor was the lowest
price. Participating contractors saw this process as open and fair, but it did not offer the
federal agency discretion to choose a contractor on any basis other than price.
Reputation, past performance, financial stability and special expertise were not factors
that were available for review. As a result many jobs suffered because the “low bidder”
was not always the best available contractor to perform the work. Contractors that
performed good or even exemplary work were not rewarded for their efforts unless they
had the low price.

Fortunately the Government learned an important lesson: You get what you pay
for. By only considering price, much of the construction delivered under the IFB process
was inferior. So the government looked to the private sector for another way, “Best Value
Procurement.”

Out went the “Invitation for Bid” process, and in came the “Request for Proposal,”
of which there are many forms. The main feature is the increased ability of a federal
agency to weigh factors in addition to price in making a choice of prime contractor.

Unlike the “IFB” process, the review and decision making process followed for an “RFP”
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is done in private, and pricing is not revealed until after the notification of award to the
prime contractor

Under the RFP process, the emphasis is on getting the best value for the price paid,
not just on having the lowest price.

But the RFP process is undermined and the government’s value is reduced by a
practice known as bid shopping. Bid shopping occurs when a general contractor forces a
subcontractor to reduce the price or forfeit the subcontractafter the prime contractor’s
bid has been accepted by the government. Since subcontractors know that they will be
asked to lower their price once a prime wins the contract, few subcontractors put their
best price “out on the street” at the beginning of the proposal process. They wait until the
actual “buy” decisions are made, a process that takes place after the government awards
the prime contract. Starting at the manufacturer level, through their authorized sales
agents or distributors, through suppliers, then subcontractors and specialty contractors
and finally through the prime contractor, there is a “bid shopping mark-up” of costs at
every level to the final price that is quoted to the government.

Since few of these parties offer their best pricing when they submit their original

proposals because they know they will be shopped after the contract is awarded, the

government gets an inflated bid, not the “Best Value” or best quality that the REP process

is supposed to provide. The construction delivered under the current system costs the

government considerably more than it is actually worth, with the prime contractors
pocketing whatever amount they are able to squeeze out of their subcontractors.

Further, under the current system everyone knows that there will be another bite at
the apple after the prime bid is awarded and all of the subcontracts are shopped.
Therefore many firms won’t expend the time and effort required for a detailed review
prior to bid day, because they know they can afford to wait until the bid shopping that

will come later. This lack of attention to detail is a major contributor to errors and
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omissions that can plague a project from its inception and further detract from the quality
side of the “Best Value” equation.

H.R. 4012 and its’ requirement for “Bid Listing” of major subcontractors would
change this process. By requiring a general contractor to make its final decisions on what
subcontractors and suppliers it is going to use, and to commit to those decisions in
writing at the time it submits its proposal or bid, the dynamics for pricing the project
change. To use a few clichés, the day of reckoning, the time to play your hand, the
chance to lay all of the cards on the table, is the due date for submission of the proposal.

Under H.R. 4012 prime contractors and subcontractors such as me can tell all of
our suppliers and specialty firms that in order to be named on the proposal we must have
everyone’s best price on bid day. In order to provide the best price, we have to spend the
time and effort necessary to study the contract specifications and to assure that we all
fully understand all requirements, because there is going to be no going back for another
round.

Once our suppliers know that we are going to make a “buy” commitment on bid
day, they can take the same leverage and use it with the manufacturers and the agents that
represent them. The combination of open competition and a date and time certain when
final choices will be made assure that each party at each level is willing to quote its best
number on bid day. That way the final “real” price is passed directly to the end user, in
this case the federal government and the taxpayers. H.R. 4012 would assure that
taxpayers receive full value and quality for the price they are paying.

Enactment of H.R. 4012 will force changes in how construction constructors and
suppliers at all levels price their services. Many will oppose this legislation merely
because it requires change. Others will oppose it because it will force them to behave
more ethically. Others will oppose it because they perceive it as government intrusion
(even though in this case the government is acting as a responsible construction owner

not a regulator).
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But nine states -- Arkansas, California, Connecticut, Delaware, Florida,
Massachusetts, New Mexico, New York and South Carolina -- have adopted some form
of bid listing to combat bid shopping. And none of the dire predictions of prime
contractors, nervous public agencies or other opponents have come to pass. To the
contrary, those nine states report excellent results as they receive the value and quality of
construction for which they pay.

H.R. 4012 will help deliver the promise of the “Best Value Procurement™ process.
As a subcontractor involved in this process on a daily basis, I can tell you that H.R. 4012
will assure that the government realizes the quality and value promised by the best value
process. As a taxpayer, I implore you to stop allowing prime contractors to line their
pockets at the expense of quality and value in the federal construction process.

1 respectfully urge support for and quick action on H.R. 4012. Thank you.
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Mr. HORN. Our next witness is George Petzen, the skylight spe-
cialist from the TRACO Skytech Systems in Bloomsburg, PA. I as-
sume that’s in Mr. Kanjorski’s district. Good. Welcome. We're glad
to have you here.

STATEMENT OF GEORGE PETZEN, SKYLIGHT SPECIALIST,
TRACO SKYTECH SYSTEMS, BLOOMSBURG, PA

Mr. PETZEN. I'm very glad to be here. Thank you very much, Mr.
Chairman, members of the committee.

I'm here to testify in support of this legislation. I think it’s very
important. The Construction Quality Assurance Act of 2000 will ac-
tually benefit not only the government, it will benefit subcontrac-
tors, and it actually will benefit the general contractors on a project
by leveling the playing field not only where the general contractors
play but for the subcontractors and for the—for everyone under-
neath, not only second-tier players but third-tier material suppliers
where we sometimes play as well.

We talk about these things kind of in generalities, but I think
it’s }anportant to look at what bid shopping actually does in the real
world.

Several years ago, the Veterans Administration did a major ren-
ovation of a property in Wilkes-Barre, PA. The bid process worked
as it usually does, subcontractors and material suppliers preparing
bids to the bidding general contractors. On the selection of the low
general contractor for the bid, everyone knows who is going to be
doing the job.

The day following that award, the general contractor puts several
of the bid packages, the major parts of the construction documents,
major parts of the scope of work, back out on the street and rebids
them. He owns the contract from the government. He’s going to
build this building at this price. And the day after he takes major
sections of the package and rebids them.

I strongly suspect that the government was not benefited by a re-
bate from the contractor at that point. This process happened not
once but twice. And, after that, there were negotiations. We were
called in to look at certain areas of scope; and at that point, at the
end of our discussion, we were presented with the low contractor’s
proposal, subcontractor’s proposal and told this is the number you
have to beat to write the business.

That’s not a fair process. It’s not what the government expects.
Certainly it’s not what subcontractors expect. But we are exposed
to these practices not every once in a while but on virtually every
job. It is absolutely undemocratic; and, at times, subcontractors are
our worst enemy. We're approached with, beat this number and
you play the game of how low can you go. And our margins get
skinnied up past the point of it being a safe margin, but in order
to write the business, it’s what have you to do. It’s not a fair proc-
ess. It really needs to change.

To testify in this room, which is so nicely appointed, I kind of
wonder if the guy that was low on bid day for all the case work
and all of the appointments in this room actually was a subcontrac-
tor that did the work. It would be nice to think that that was the
case, but my experience is it probably was someone else. It was
probably someone else. Not fair for the government.
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There’s a lot of pride in doing this work. You know, to walk into
this room as a subcontractor that performed this business is a
source of great pride. And we hang our hats on that. To walk in
being low on bid day and look at someone else’s work that was
based on your price, doesn’t give you the same source of pride. We
need to reinstate pride across the board for the material suppliers,
for the subcontractors, for the primes, for the design professionals,
and for the government. Thank you.

Mr. HORN. Thank you. That’s a very moving statement.

[The prepared statement of Mr. Petzen follows:]
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OPENING STATEMENT OF GEORGE ANDREW PETZEN, CSI

Submitted to the Subcommittee on Government Management, Information and
Technology of the Committee on Government Reform of the United States House of
Representatives on the morning of Thursday, June 13, 2000 in Room 2154 of the
Rayburn Office Building.

Mr. Chairman, I thank you for inviting me to testify before you this morning. Iam
here today to speak in support of h.r. 4012 — The Construction Quality Assurance
Act of 2000. This legislation will benefit everyone involved in the construction of
federal buildings, from the federal government to the companies that supply
material and labor. It even helps the Prime Contractor.

I appear this morning with 19 years selling commercial and institutional aluminum
and glass skylight structures. My testimony will focus on my professional
experiences in the process of bidding these materials. I function as a 2" tier
subcontractor and as a material supplier for privately owned construction projects
as well as those procured by agencies of the Federal government. I also assist
Specifiers and Design Professionals in developing comprehensive and
understandable bid documents in preparation of a federal Request for Proposal or
RFP.

I have had many pleasant and rewarding experiences over the years. The inclusion
of our products into the building envelope of the various federal buildings is one of
the greatest sources of professional pride that I have ever experienced. I will always
be able to point out these projects to my nieces and nephews and say, “Your Uncle
George sold that project — isn’t it beautiful”!

But, I have also been involved with some federal projects that have caused much
frustration and negative financial burden. The frustration starts with the bidding
process, which sometimes seems to be governed not by the intent of the owners or
designers, but more the laws of the Wild, Wild West.

T would emphasize that I have a strong entrepreneurial streak. I know that these
projects are going to be delivered by the Prime Contractor with the lowest bid. That
is both right and fair. I also know that competition brings out the best in a product -
and, sometimes - the worst in people.

During the pre-bid process, sub-contractors and material suppliers attempt to
provide a complete, low competitive bid to the Prime Contractors. On many of these
projects, it takes one or two of our staff several weeks of concentrated effort to
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review the drawings, specifications and addenda in order to provide a complete and
detailed scope of work, using the resources of our estimators, engineers, fabrication
technicians and outside vendors. It is these sub-contractors and material suppliers
that comprise the greatest portion of the cost that a Prime Contractor uses to be
suceessful on Bid Day.

General Contractors (or Prime Contractors) bear a responsibility to adhere to many
requirements in submitting a bid in response to a federal REP. It’s a tough job but
it gives the federal government a safe and comfortable feeling that the field is level
for all of the players, much like standing on a ship looking out over a calm sea.

But, like the ocean, there is more beneath the surface than meets the eye. It is
common for a Prime Contractor to shop prices between competing suppliers prior
to the bid date. It is even more common that a Prime Contractor will shop for a
better (lower) price after his bid has been accepted and a Conftract is awarded.

In a recent Veterans Administration construction project in Wilkes-Barre,
Pennsylvania, the Prime Contractor took some of the larger subcontraet sections
and rebid them “on the street” after the contract had been awarded and further
negotiated the prices after that. Trust me when I say there was no pride in that.
This was an example of bid shopping at it’s very worst.

When a subcontractor or supplier is called and told that they have submitted a price
that is “competitive — but not low” another egregious practice occurs — bid peddling,
The obvious response is “How much money do I have to give up to “beat” your
current lowest bid and stay in the competition for an order”? This is a horrible
position to be in — the contractor can then continue shopping with a new low bid.
And the worst thing is — we do it to ourselves as much as they do it to us. Itis a
vicious cycle and it has to stop.

The lower costs that are obtained this way come out of the pockets of the 2" tier
sub-contractors and material suppliers and are transferred into the accounts of the
Prime Contractor. The government neither sees the transaction — or the money. It is
akin to a shark in a feeding frenzy upon a school of bait. I can tell you this, it seems
that way when your are in that lower level.

No doubt, you will be told that “a few bad apples spoil the barrel” or that my plight
is not widespread enough to warrant this legislation. In my experience, there are a
few good apples at the top of the barrel and that these practices are not common,
they are endemic.
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And why shouldn’t they be? After all, there is nothing to say that a Prime
Contractor cannot engage in this practice of bid shopping. And nothing to prevent
bid peddling at the 2" tier level. But a lack of rules or regulations doesn’t make it a
good practice. It is wrong. It needs to be corrected and we all need your help.

The ramifications of these practices are like the stormy ocean.

You understand what happens to subcontractors and material suppliers. We lose
net profit. You see what happens to the Prime Contractors. They gain that net
profit. And you see what happens to the government. Nothing. Or so it seems...

There are other events under these crashing waves.

‘When we tighten our belts, we look for ways to get back our lost monies. Prime
Contractors may solicit and/or accept 2™ tier bids that do not meet the design
specifications, prompting the design firm to spend hundreds of staff-hours
reviewing submittals that are not according to the specifications or drawings. Often,
there is not sufficient time to reject a submittal for a product that is in compliance
without ruining the construction schedule. The government then has a product that
is below the minimum anticipated level of quality or performance.

There are also shortcuts on the work site — sometimes life-safety issues are ignored
or workmanship suffers because of aggressive price shopping. Aside from on the job
injury claims, the building may suffer lower quality material and/or workmanship
that requires more energy, more maintenance, shorter product life and a building
that fails to meet the expectations of the owner. And since it is a federal building, we
still have to pay the full asking price. Just to line someone else’s pocketbook.

My hope is that the passage of the language in h.r. 4012 will do several things. It will
provide a level field for all material suppliers and subcontractors. It will insure that
a bidding Prime Contractor will insure in advance that that the subcontract and
material supply bids they accept are in full compliance with the bid documents by
pre-qualifying his 2™ tier team.

This legislation will allow bidding Prime Contractors the opportunity to win fair
and square — and me too. Just the way you intended.

After all, if I provide a proposal that contributes to a winning bid by a Prime
Contractor, it is only fair that I am awarded the work, and, at the price that I
offered.
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1 thank you for the opportunity to appear before this committee and urge the
Committee to adopt this language as written and send it to the full House of
Representatives for passage.
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Mr. HORN. The next witness I've known for a number of years
and am delighted to see him here, and that’s John Fuqua, the chief
executive officer of Carol Electrical Co. in Los Alamitos, CA, right
over my district line—why don’t you move that, John—representing
the National Electrical Contractors Association. Pleasure to have
you here.

STATEMENT OF JOHN FUQUA, CHIEF EXECUTIVE OFFICER,
CAROL ELECTRICAL CO., INC., LOS ALAMITOS, CA, REP-
RESENTING THE NATIONAL ELECTRICAL CONTRACTORS AS-
SOCIATION

Mr. FuQuAa. Mr. Chairman, members of the committee, first of
all, thank you for the opportunity to testify here this morning. I am
an electrical contractor, and I'm also here today speaking for the
National Electrical Contractors Association.

Mr. HORN. I was going to tell you. The clerk ought to go down
and do that. Move that mic closer to you.

Mr. FuQuaA. Is that better?

Mr. HORN. I think so.

Mr. FuQuAa. Bid shopping has been with us a long time—cer-
tainly as long as I have been an electrical contractor. It is an un-
ethical practice which works not only to decrease the value of the
construction the owner receives for his price but also to undermine
the ability of the contractor to offer his best price and guarantee
the quality of work produced for that price. Unfortunately, it’'s a
common practice on Federal, State, local and private work alike.

When I spend time and money to prepare a bid, I expect that it
will be accepted and honestly used if it is low and responsive. It’s
my best price, one that will give the general contractor and the
owner true value for their construction price and where I can do
the work properly and also make a reasonable profit.

If, after he has been awarded the contract, the general contractor
shops my bid or tries to lower my price by threatening to shop it,
he is doing me and his customer a disservice. When he attempts
to shop my bid, he is trying to increase his own profitability at my
expense and also the expense of the customer.

I have given the prime contractor my best price. I want the work,
and there is no reason for me to add a margin to my bid. Doing
so could mean that I would not be low and not get the job. Squeez-
ing me or another for a better price once the prime contractor has
the contract means that I would have to cut or eliminate my profit
or, worse yet, cut corners on a job. I'm not in business to work at
a loss. I'm not in business to lower quality on my jobs or endanger
a hard-won reputation of quality. So when a contractor shops my
bid or threatens to do so, I don’t play the game. I do not bid that
contractor in the future. It’s simply not worth the danger to my
company’s reputation.

But if I choose not to work for the contractor again, I have al-
ready lost time and money spent to estimate the job and price it.
From that standpoint, this committee, the customer is a loser, too.
He doesn’t know it. He doesn’t know he is a loser. He’s paid for my
best workmanship, quality and expertise as part of the contract
price; and he’s not going to get it. It’s going to the prime contrac-
tor’s wallet as a windfall profit.
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A legislative approach to bid listing has been around for a long
time. Since 1931, in the 72nd Congress, and again in 1938, a meas-
ure passed both Houses of Congress, was vetoed by the President
because of an unrelated provision requiring agencies to supervise
subcontractor payments.

Bills have been introduced in many Congresses since then with
varying degree of activity. Both the House and Senate have each
again passed bid listing measures in years since the veto. This ac-
tivity has caused the GSA and others to take a close look at the
practice.

In 1963, the General Services Administration tried a pilot bid
listing regulation. In 1964, it issued general bid listing regulations
covering contracts over $150,000 and subcontracts over 3.5 percent
of the total. In 1965, the Interior Department issued similar regu-
lations. Both agencies experienced good results.

Speciality contractors have been consistent in their efforts to im-
plement a policy of bid listing. In March 1965, the Associated Gen-
eral Contractors also adopted an official policy supporting bid list-
ing for mechanical and electrical specialty contractors on all Fed-
eral building construction products. They are on record as of this
day abhorring the bid shopping and peddling practice.

In the meantime, in 20 years experience with the bid listing pol-
icy in the Federal agencies, they exposed flaws in the regulations,
administered under sometimes unclear and confusing regulations.
These led to some administrative complications and costly lawsuits.
By 1984, the GSA, the last remaining Federal agency requiring bid
listing, dropped its use. And that brings us right back to where we
were in 1931, seeking a legislative remedy to a costly pervasive and
divisive problem, the ongoing unethical practice of bid shopping
and peddling.

H.R. 4012 makes use of seven decades of experience in legislative
and executive approaches to bid listing. It is simple enough to be
understandable. Its scope is broad enough to be effective, and yet
it’s limited enough not to be an insurmountable burden. It sets the
administrative standard that’s fair, understandable and enforce-
able, taking Federal agencies off the hook and protecting them
flg)lm unwanted lawsuits. The language is clear, concise and work-
able.

Federal agencies should compare this measure objectively
against what has gone on before. We believe they will find it a usa-
ble and cost-effective tool to assure the government and taxpayers
alike receive quality construction for what they’ve paid for.

NACA would like to thank Congressman Kanjorski, Chairman
Horn and other Members, cosponsors of this committee for provid-
ing us with a superior piece of legislation. We urge this subcommit-
tee to report it favorably and to move it swiftly through the legisla-
tive process. Thank you.

Mr. HORN. Thank you very much.

[The prepared statement of Mr. Fuqua follows:]
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Mr. Chairman, Members of the Committee, my name is John Fuqua, Chairman of the Board of
Carol Electric Company in Los Alamitos, California. I am an electrical contractor, here today

speaking for the National Electrical Contractors Association - NECA.

NECA. is an organization of electrical construction specialty contractors, speaking nationalty for a
segment of the construction industry comprised of more than 70,000 electrical construction
contracting firms. The industry has an annual volume of nearly $70 billion and employs over
650,000 electrical workers and support personmel. NECA employers spend over $90 million a
year training 42,500 apprentices and upgrading the skills of more than 60,000 journeymen

electricians. Ninety-eight percent of our contractors are small businesses.

Bid shopping has been with us a long time - certainly as long as I bave been an electrical
contractor. It is an unethical practice which works not only to decrease the value of the
construction the owner receives for his price, but also has a costly impact on specialty contractors
doing business in good faith. Bid shopping and peddling undermine the ability of a contractor to
offer his best price and to guarantee the quality of the work produced at that price. This unsavory

practice is attempted quite often on federal, state, local and private work.

‘When I spend time - and money - to prepare a bid it is with the expectation that it will be
accepted and honestly used if it is Jow and responsive. It is my best price - one that will give a
general contractor and the owner true value and quality construction at a price where I can do the

work properly and make a reasonable profit.

If, after he has been awarded the contract, the general contractor shops my bid or tries to lower
my bid price by threatening to shop it, he is doing me and his customer a disservice. When he
attempts to shop my bid, he is trying to increase his own profitability at my expense and that of his

customer.

I have given him my best price. Squeezing me - or others - for a better price once he holds all the
2
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cards means that [ would have to cut or eliminate my profit and possibly even cut corners on the
jbb‘ Iam not in business to do work at a loss. And I am not in business to Iower quality on my
jobs or endanger a hard won reputation for quality. So when a contractor shops my bid, or
threatens to do so, I reject doing so. And I do not bid to that coniractor in the future. It is not

worth the danger to my company’s reputation,

But even if T choose not to work for that contractor again, Ihave still been a victim of this shady
practice. I have lost the time and money spent to estimate that job and price it to the best of my
ability, The customer is a loser too, since he has paid for my workmanship, quality and

expertise...and he is not going to get it. It is going into the general contractor’s wallet.

As 1 said, the practice of bid shopping has been around a long time. The concept of bid listing as a
remedy also has been around for a long time. Congress first took a look at bid listing in 1931 in
the 72" Congress. It was reported out of Committee in the House but received no further action.
The measure was reintroduced in the 73" Congress. Then, in 1938, FLR. 146 in the 75" Congress,
sponsored by Rep. John William Gwynne (D-IA), passed both houses of the Congress. It was

" vetoed in June of that year by President Franklin Roosevelt because of a provision that required

agencies to supervise subcontractor payments.

Another bid listing bill was introduced in 1940, but then the war years intervened. In 1951 an
effort began with the federal agencies to halt bid shopping and peddling on federal work.
Legislation was introduced in the 82™ and 83" Congresses. In the 84" Congress a bid listing
measure passed the Senate, but died when it failed to pass the House by a 2/3 majority under

suspension of the rules just before adjournment.

In the 85" Congress the reverse ovcurred - the House passed a bid listing measure, which was
reporied out of Committee in the Senate, but never made it to the Senate floor. A measure was
introduced in four of the next five Congresses. However, movement in the executive branch
agencies drew industry efforts away from legislation.

3
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Meanwhile, in the federal agencies, 20 years experience with the sometimes unclear and confusing
regulations they themselves had written exposed flaws in these rules which led to complex and
sometimes costly administrative complications. Ambiguities in procedure led to some costly
lawsuits. By 1984 the GSA, the last remaining federal agency requiring bid listing, dropped its

use.

And that brings us, today, back to where we were in 1931 - seeking a legislative remedy to a
costly, pervasive and pernicious problem, the ongoing unethical practice of bid shopping and

peddling.

The author of HL.R. 4012 has taken note of this history and it is a better piece of legislation for it.
Tt makes use of the seven decades of experience in legislative and executive branch approaches to
bid listing. It is simple enough to be understandable. It’s scope is broad enough to be effective, yet
limited enough not to prove an insurmountable burden. It has set forth administrative standards
that are fair, understandable and enforceable - taking federal agencies off the hook and protecting
them against lawsuits rooted in ambiguity. The language is clear, concise and workable. We
believe federal agencies which compare this measure objectively against what has gone before will
find it a useable and cost-effective tool to assure they receive the quality construction they have

purchased.

NECA would like to thank Congressman Kanjorski, Chairman Horn and the other co-sponsors of
this measure for providing us with a superior piece of legistation. We urge this Subcommittee to
report it favorably and to move it swiftly through the legislative process to final passage. Thank
you for allowing us this opportunity to present our views.

#iH#H#
Attachments:

- History of Bid Listing Legislation and Regulation (2 pgs.)

- Record of CMSCI Efforts to Protect Specialization and Expand Business Opp. (10 pgs.)
- GSA News Release 6/4/1965 (1 pg.)

- Dept. of Interior News Release 11/17/1965 (1 pg.)

5
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HISTORY BID LISTING LEGISLATION

72nd Congress (1932) S. 437, S. 4081, S. 4680, . R. 9921 - Reported out
of House Executive Committee

73rd Congress (1934) H, R. 4937, H. R. 9776

75th Congress (1938) H. R. 10087

H. R. 146 passed by both Houses after Reconsideration vote in Senate.

Franklin D. Roosevelt vetoed H., R. 146 as it had a vague penalty pro-
vision and small contracts of $500 were covered.

76th Congress (1940) S. 1639

82nd Congress (1952) S. 2907, H. R. 7819

83rd Congress (1953), S. 848, H. R. 1825

84th Congress (1955)

S. 1644 - passed Senate Judiciary June 21, 1955 (Report 617)
passed Senate July 27, 1955
passed House Judiciary Committee June 15, 1956
failed to obtain 2/3 for Suspension July 23
House adjourned July 27, 1956

85th Congress (1957)

H. R. 7168 - passed Judiciary Committee May 9, 1957
passed House June 24, 1957
passed Senate Judiciary August 26, 1957
Senate adjourned August 30, 1957
Bill not brought up Second Session 1958

86th Congress H. R. 10940 Sisk

88th Congress (1963) H. R. 11072, Leggett, Hanna, Senator Inouye

89th Congress (1965) H, R. 489 Lieggett

90th Congress (1969) H. R. 3345, Leggett, Hungate, Hogan

Regulations History {C.M.S. C.I. Action)

1963 - GSA pilot project on 23 contracts
1964 - Interior Department pilot program

November 1964 - GSA Regulations covers their contracts over $150, 000
and over 3 1/2 percent subcontracts (Good Results)
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November 1965 - Interior Regulations - contracts over $150, 000 and
over 2 percent subcontracts (Good Results)

Regulations have been amended to require Scope of Work Notice -
Rehabilitation exception
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RECORD OF THE EFFCRTS OF THE MECHANICAL AND
ELECTRICAL CONTRACTING INDUSTRIES 10 PROTECT
THEIR SPECIALIZATION AND EXPAND THEIR BUSINESS OPPCRTUNITIES

The mechanical specialty contracting industries were developed
around engineering knowledge and application and the use of skilled crafts~
men to perform the more intricate and costly items of building construction.
They have had to be eternally alert to maintain their identity and inde~
pendence and prevent their specialty from being amalgamated. This started
during the Depression of the 1930s as an aftermath of the first big construc—
tion boom of the 1920s, It has been going on ever since. Following is a
chronology of the struggle:

1931: First bid-listing bill introduced in Congress; ad-—
vocated by informal committee comprised of electrical,
plumbing and heating contractors. It provided broadly
for the listing of all subcontractors and materialmen.
It made no progress largely because of this last
feature and the opposition it generated from the ad-
ministrative agencies.

1938 The Gwinn bill (H.R.146, 75th Cong.), introduced by
Rep. Gwinn (D. of Iowa), passed the Congress. This
was somewhat modified from the 1931 version but still
required listing of all subcontractors.

June 29, 1938: The Cwinn bill was vetoed by President Roosevelt who
explained that it would be an administrative mon—
strosity partly because of the requirement for the
listing of all subcontractors. The strongest opposi-
tion was made however to a provision for supervising
subcontractor payments.

1940: Representatives of the électrical, plumbing and heat-
ing groups, notably Laurence Davis, NECA; Frank Clucas,
NAMP; and Joseph Fitts, HPACCNA; met several times to
review the effect of government defense construction
contracting policies on their industries. A trend
toward favoring large integrated construction and
engineering concerns on the big cost-plus—-fee jobs
with the prime contract performing all the work was
evident.

1941: Officers of the IBEW advised NECA that aggressive
asction was necessary to maintain the identity of the
trade, and, indeed, the very existence of the inde-
pendent specialty contractor. The AFL Building
Trades negotiated with the Armed Services a Memorandum
of Understanding whereby premium time was waived on
condition the Armed Services adhered to a subcontracting
requirement on defense construction contractors.
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July 25, 1951:

Sept. 20, 1951:

Nov, 21, 1951:

Jan. 15, 1952:

Feb. 29, 1952:
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Committee wrote General Pick of Army Engineers complaint
on bid shopping and bid peddling and on this day Mr.
Geary and Mr. Clucas called on H. E. Foreman, managing
director of the ACC to discuss general contractor atti-
tude on enforcing AGC code of ethics against bid shoppers.
ACGC response cool, tended negative.

Liaison Committee met in Washington and a proposal for
national legislation on bid shopping and bid peddling
was advanced as a result of several months of staff con—
tacts with federal contracting agencies. Senator Spark—
man's Small Business Committee was consulted and was re-~
ceptive to supporting such legislation. James Marshall,
staff official of the ACC, was invited to this meeting
and attended. He expressed doubt that the ACC would be
interested in supporting such legislation but agreed to
refer the matter to Managing Director Foreman.

‘Mr. Geary and his assistant, William J. Cour, had in-

formal conference with ACC Director Foreman to discuss
shopping and peddling. AR attitude very chilly.

Mr. Geary received from Mr. Foreman a letter rejecting
as "unnecessary" any discussion between ACC and NECA or
other subcontractor groups inasmuch as ACGC had its own
code of ethics which Foreman said covered the subject.

Liaison Committee met. Attending were: NAMP, Mr., Killian,
Mr. Clucas, Oliver Erickson; NECA, Mr. Geary, Roscoe and
Cour; HPACCNA, Fitts, Fred Williams, McCregor. Agreement
reached to introduce legislation. Staff study of agencies
showed conclusively that separate contract legislation,
which the groups tended to favor, was strongly opposed

by agencies which had documented evidence of higher.costs
and disastrous deélays-to fight it Agreement reached to

- support legislation requiring general contractors to list

their mechanical specialty subContractors. The bill was
to require (Sec. II) also subcontracting of cost-plus—
fixed fee jobs to a limited extent. In these initial
meetings HPACCNA was the chief advocate of legislative
correction. All groups unanimously approved budget, in-
cluding retention of legal counsel to draft and promote
the bill.

Weaver & Glassie retained as counsel to draft and promote
the bill. Original agreement signed by Geary, Fitts

and Clucas said: "That at.the conclusion of this term

of employment the matter of final fee will be open for
discussion, our assumption being that in the event the
effort was successful some reasonable additional payment
would be in order and that it will be negotiated at that
time." The three associations agreed to divide the fees
and retainers equally.
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July 29, 1952:
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Feb. 10, 1933:

March 12, 1953:
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$.2907 with Sen. Harley Kilgore (D., W.Va.), as chief
author, introduced in the Senate. The Committee and the
Secretary were registered under the Lobby Act.

The Liaison Committee met in Washington and the vote was
unanimous to continue the legislative effort in the 83xd
Congress and that Weaver & Glassie be retained on a
monthly retainer basis. In the event of final enactment
into law, the firm would be paid a substantially addi-
tional fee over a period of five years after final en-
actment. Attending were: NECA, Clayton, Geary; NAMP,
Clucas; HPACCNA, Fitts; and Secretary Roscoe.

AGC Industry Relations Committee met with NECA Governmental
Affairs Committee pursuant to AGC invitation to NECA to
discuss bid shopping. Meeting was held after NECA ob-
tained approval from the Liaison Committee. NECA rejected
ACGC plan to set up local cooperative committees and re-
ported this to the Liaison Committee.

Liaison Committee met in Washington to consider tentative
action by HPACCNA to withdraw financial support., HPACCNA
reconsidered, agreed to continue support. Present were:
HPACCNA, W. M. Murray, Fitts; NECA, Geary; NAMP, Gelder
V. Lewis, Erickson; and Secretary Roscoe. The legal fee
arrangements were confirmed,

Federal Construction Contract Act (5.848) introduced in
Senate and identical bill (H.R.1825) in House.

Liaison Committee met in Washington and reviewed legis=—
lative effort., Present: NAMP, Joseph G, Pettigrew and
Erickson; NECA, Geary and Cour; HPACCNA, Fitts and Williem
M. Murray; and Secretary Roscoe. Secretary of Sheet Metal
Contractors asked to affiliate with Committee but no action
taken on this request.

Liaison Committee met in Washington: Present: NAMP,
Gelder V. Lewis and Erickson; HPACCNA, Robt. W. Lawinger
and Lloyd Gruman; NECA, Geary and Secretary Roscoe.
Attitude of U.,S. Chamber of Commerce in overlooking
mechanical specialty contractors in Committee assignments
discussed.

Liaison Committee met in Washington. Present were:
NAMP, Robert Murphy and Erickson; HPACCNA, Lloyd Grumanj
NECA, Geary and Secretary Roscee. A revised bill elimi-
nating the misunderstood Section II on cost nlus a fixed
foe work and on.limiting it to the.subcentractor listing
provisions:was proposed, .My, Gruman-expressed strong
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March 1, 195%:

April 1, 1995;

June 20, 1955;

July 8, 1955:

July 11, 1955

Nov. 29, 1953:

sentiment for the bill but said his directors would

have to decide whether the association could afford
continued contributions. Mr. Murphy favored continuing
the fight but said financing would have to be determined
by the NAMP Board of Directors. (NAMP at this point
changed its name to NAPC.) Memo giving details of
counsel fee agreement sent to all officers and directors
of HPACCNA and NAMP. Without any commitment from HPACCNA
and NAPC and with NECA underwriting costs, plans were
made to introduce a revised bill in Congress.

Mr. Gruman advised HPACCNA (now MCA) had formally acted
to withdraw financial support but would give "moral"
support to bill. About this time NAPC advised that its
Board decided to participate in financing only if MCA
did likewise.

Liaison Committee, unable to get definite yes or no from
¥CA and NAPRC, resolved the stalemate by having NECA
assume responsibility for continuation of the legislative
campaign. NECA undertook to pay all expenses with under—
standing other two groups would come in as soon as they
could resolve their own problems.

S.1644 introduced in the Senate.

Soon after the Senate Judiciary Committee favorably re—
ported the bill, Sen. Pat McNamara (D.,Mich.) filed a re—
quest for an amendment with the Judiciary Committee.
Inquiry developed that the amendment was requested by the
MCA at’ a meeting in Houston and was not discussed or
approved by the Liaison Committee. Authors of the bill
rejected the proposed amendment on the grounds that it
was restrictive and would introduce an element of trade
Jurisdiction into the bill.

MCA registered objections to the bill and a conference

was held in Washington between James Morris, MCA Committee
Counsel and Secretary Roscoe. At the Liaison Committee
meeting at Washington that day NECA representatives in-
sisted that better cooperation be established and that

a permanent type organization be set up in place of the
loosely organized Committee. Attending were: NECA,

Geary and Secretary Roscoe; MCA, Fred Williams and Gruman;
NAPC, Robert Morrill and Erickson.

NCA advised the Committee it would again give endorsement
and moral support to $.1644, but made clear this action
did not connote financial support or liability.

Plan for permanent organization presented. It provided
for direct solicitation of all mechanical specialty con-
tractors for support of the legislative activity, thus
removing this obligation from the participating trade
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associations. NECA agreed to pay for memberships of

all of its members. MNCA approved the plan. NAFC had

no objection., Attending this meeting were: NECA, Geary
and Secretary Roscoe; MCA, Fred Williams and Lioyd
Grumanj; NAPC, Binder.

The newly-created Council of Mechanical Specialty Con-
tracting Industries held its organization meeting with
the following as members of the Board of Trustees:

James S. Binder, plumbing, president; Fred Williams,
heating-piping, vice president; Walter Limbach, sheet
metal; Paul Geary, electrical; Henry Glassie, counsel;
Executive Secretary George Roscoe. The Council took over
the obligations and executed new contracts, carrying out
the terms of the Liaison Committee commitments with
counsel,

June 11-14, 1936: NAPC Convention met in Milwaukee. Action by the Conven—
tion was in favor of supporting the bill and cooperating
with the Liaison Group financially. President Morrill
requested an "opinion” from legal counsel on the matter.
The opinion rendered on the spot was to the effect that
it would be a violation of law (from anti-trust and tax
exemption standpoint) for NAFC to join with other trade
associations in lobbying activities. The opinion was
cited to smother the action of the Convention.

Aug. 22, 195: Officials of the NAFC met with the Board of Trustees
of the Council in Washington, D.C. There were present:
¥illiam A. Landers, National Secretary Jack G. Irwin,
Chairman Byron Eplett of the NAPC Public Relations
Committee and Executive Secretary J. O. Hendrickson.
Mr. Landers sazid he favored the Council's objectives
and was disappointed at the action of the NAFC Conven—
tion in not supporting the legislative program of the
Council. He said he would ask the NAPC Board of Direc-
tors to review their position and he was confident the
NAPC would cooperate fully.

Sept. 25, 19%6: ACC President Frank Rooney sent a letter to NECA Presi-
dent Oliver Burnett suggesting a conference on the
legislative matters with the hope of working out some
compromise. Subsequently, he sent similar letters to
the presidents of MCA and NAPC. After NECA obtained
Council approval, it agreed to an informal, exploratory
conference,

Oct. 11, 1936: President Rooney, Executive Director James Marshall,
and his assistant, William Dunn, met with President
Burnett of NECA, Mr. Geary and Mr. Roscoe at the Bis—
marck Hotel, Chicago. AGC convincéd NECA ACC sincerely
wanted to curb bid shopping and peddling and wanted to
extend curbs to private work as well, NECA concluded
that fear of separate contract legislation was real
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My point in going into this detailed history is that bid shopping and peddling as problems, and bid
listing as a solution, have been with us for decades. The problems are widespread. The solution is

necessary and evident.

In 1963 the General Services Administration adopted a pilot bid listing regulation. In 1964 that
agency issued general bid listing regulations covering contracts over $150,000 and subcontracts
over 3.5% of the total. In 1965 the Interior Department issued similar regulations, but covered

subcontracts over 2% of the total contract price. Both agencies experienced good results.

The Associated General Contractors incorporated a statement condemning the practice of bid
shopping as part of their code of ethics in the early 1950's. In the mid-1960's that organization
adopted an official policy and procedure for bid listing on all federal building construction
projects. At its March meeting in 1965, the AGC gave official approval to a “fair bidding
procedure” which consisted of bid listing for mechanical and electrical specialty contractors on
federal building projects. They have reiterated their abhorrence